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STATEMENT OF THE | SSUES

(1) Whether the Florida Medical Association, Inc. and
Fl ori da Associ ati on of Physicians Assistants have standing to
initiate this challenge to an existing rule. (See Section
120.56(3), Florida Statutes.)

(2) Whether Rule 64B1-3.001(6), Florida Adm nistrative
Code, constitutes an invalid exercise of delegated |egislative

authority because it exceeds the Board of Acupuncture's



rul emaki ng authority contained in Section 457.104, Florida
Statutes. (See Section 120.52(8)(b), Florida Statutes).

(3) Wiether Rule 64B1-3.001(6), Florida Admnistrative
Code, constitutes an invalid exercise of delegated |egislative
authority because it enlarges, nodifies, or contravenes the
provi sions of Section 457.102, Florida Statutes. (See Section
120.52(8)(c), Florida Statutes).

PRELI M NARY STATEMENT

On Novenber 21, 2000, Petitioner, Florida Medical
Association, Inc. (FMA) filed a Petition seeking to have
exi sting Rule 64B1-3.001, Florida Adm nistrative Code, declared
an invalid exercise of delegated |egislative authority by the
Board of Acupuncture.

On Novenber 29, 2000, the case was assigned to the
undersigned. Petitions to Intervene by the Florida Acadeny of
Physi ci ans Assi stants (FAPA), on behalf of Petitioner, and by
the Florida State Oriental Medical Association (FSOVA), and by
Terry Brant, on behalf of the Board of Acupuncture (Board) were
granted. Thereafter, Terry Brant w thdrew as an intervenor.

After consolidation with Florida Medical Ass'n. Inc., et

al. v. Dept. of Health, Bd. of Acupuncture, et al., DOAH Case

No. 01-0025RP, later bifurcation fromthat case, and the
granting of several Mdtions for Continuance, final hearing was

schedul ed for May 10, 2001, but on May 3, 2001, the parties



filed a Joint Prehearing Stipulation in which they limted the
rule challenge to Rul e 64B1-3.001(6), Florida Adm nistrative
Code; stipulated to limted facts; and agreed that the case did
not require a hearing. By a May 10, 2001, Order, the final
heari ng was cancel | ed, and June 29, 2001, was set for the filing
of proposed final orders.

FAPA adopted Petitioner's Proposed Final Order. Al other
parties respectively filed Proposed Final Orders. All proposals
have been consi dered.

FI NDI NGS OF FACT

1. It was stipulated that Petitioner FMA is organi zed and
mai ntai ned for the benefit of approxinmately 16,000 |icensed
al I opat hi c and osteopathic Florida physicians. FMA' s standing
in this proceeding has al ways been at issue. The foregoing
stipul ati on enconpasses all of the factual allegations about the
Petitioner contained in the Petition.

2. It was stipulated that there is only one Respondent,
the Board of Acupuncture, created by the Florida Legislature and
pl aced within the Florida Departnent of Health. It is axiomatic
that the Respondent has standi ng herein

3. There were no stipulations as to the standing of either
I ntervenor, and both the Board and FSOVA have asserted in their
respective Proposed Final Orders that FAPA, as well as FMA, is

W thout standing to bring this rule challenge. However, no



party has contested the veracity of the factual statenents
concerning standing in either Petition to Intervene, and no
party opposed intervention. The Petitions to Intervene of FAPA
and FSOVA were granted, subject to proving-up standing at
hearing. Even stipulations as to standing do not preclude

consideration of standing as a matter of law. Florida Medical

Ass'n., Inc., et al. v. Dept. of Health, Florida Bd. of

Nursing, et al., DOAH Case No. 99-5337RP (Final Order March 13,

2000), per curiamaffirnmed Bd. of Nursing, et al. v. Florida

Medi cal Ass'n. Inc., So. 2d _ (Fla. 1st DCA 2001).

Therefore, under these circunstances, and applying that case,
the Intervenors' factual allegations for purposes of standing
may be taken as true for findings of fact, but each Intervenor's
status still depends upon that of the respective party upon
whose behal f each Intervenor entered this case.
4. Therefore, with regard to the status of FAPA, it is

found that:

FAPA is organi zed and nai ntai ned for the

benefit of the |icensed Florida physicians

assi stants who conpromise [sic] its

menber shi p and has as one of its primry

functions to represent the interests of its

menbers before various governnental entities

of the State of Florida, including the

Departnment of Health and its boards. (FAPA

Petition to Intervene)

5. Therefore, with regard to the status of FSOVA, it is

f ound t hat:



FSOVA is a Florida nonprofit corporation
conprised of over one-third of the doctors
of oriental nedicine and |icensed
acupuncturists under the regul atory aegis of
the Board of Acupuncture, State of Florida
Departnent of Health, Chapter 457, F.S.,
with a mssion to represent the acupuncture
and oriental nedicine practitioner interests
of its nmenbers in judicial admnistrative,

| egi sl ati ve and ot her proceedi ngs. (FSOVA
Petition to Intervene)

6. Existing Rule 64B1-3.001(6), Florida Adm nistrative
Code, was promnul gated by the Board of Acupuncture.
7. The chal l enged rul e provides:
(6) Acupuncture physician neans any person
certified as provided in this Chapter to
practice acupuncture as a primary health
care provider.
8. The rule was adopted on August 13, 1984. It was nopst
recently anmended on February 27, 1992.
9. The "authority" cited by the Board for the chall enged
rule is Section 457.104, Florida Statutes.
10. The Board cites the "law i npl emented" for the
chal l enged rul e as Section 457.102, Florida Statutes.
11. Section 457.104, Florida Statutes, currently provides:
The board has authority to adopt rules
pursuant to ss. 120.536(1) and 120.54 to
i npl emrent provisions of this chapter
conferring duties upon it.
12. Section 457.102, Florida Statutes, currently provides:
(1) "Acupuncture" means a formof primary

health care, based on traditional Chinese
medi cal concepts and nodern oriental nedica



13.

t echni ques, that enploys acupuncture

di agnosis and treatnent, as well as

adj unctive therapies and di agnostic

techni ques, for the pronotion, naintenance,
and restoration of health and the prevention
of disease. Acupuncture shall include, but
not be limted to, the insertion of
acupuncture needl es and the application of
nmoxi bustion to specific areas of the human
body and the use of el ectroacupuncture, Q
Gong, oriental massage, herbal therapy,

di etary gui delines, and other adjunctive

t herapi es, as defined by board rule.

(2) "Acupuncturist" neans any person

i censed as provided in this chapter to
practice acupuncture as a primary health
care provider.

(3) "Board" neans the Board of Acupuncture.

(4) "License" neans the docunent of

aut hori zation i ssued by the departnent for a
person to engage in the practice of
acupuncture.

(5) "Departnent” means the Departnment of
Heal t h.

(6) "Oriental nedicine” nmeans the use of
acupuncture, el ectroacupuncture, Q Gong,
oriental massage, herbal therapy, dietary
gui del i nes, and ot her adjunctive therapies.

(7) "Prescriptive rights" nmeans the
prescription, adm nistration, and use of
needl es and devices, restricted devices, and
prescription devices that are used in the
practice of acupuncture and oriental
medi ci ne. (Enphasi s supplied)

Section 457.116(1)(b), Florida Statutes, provides:
(1) A person may not:

(b) Use, in connection with his or her nane
or place of business, any title or



description of services which incorporates

t he words "acupuncture,” "acupuncturist,"”
"certified acupuncturist,” "licensed
acupuncturist,” "oriental nedical
practitioner"; the letters "L.Ac.," "R Ac.,"

"ALP.," or "D.OM"; or any other words,

| etters, abbreviations, or insignia

i ndicating or inplying that he or she
practices acupuncture unless he or she is a
hol der of a valid license issued pursuant to
Ss. 457.101-457.118; (Enphasis supplied)

14. It was stipulated that witnesses for the Respondent
Board of Acupuncture would testify that "A P." as enployed in
Section 457.116 (1) (b), Florida Statutes, neans "acupuncture
lll

physi ci an.

CONCLUSI ONS OF LAW

15. The Division of Adm nistrative Hearings has
jurisdiction of this cause and the parties hereto, pursuant to
Section 120.56(3), Florida Statutes.

16. Petitioner FMA's Proposed Final Order asserts as

grounds for its "substantial interest,” and thus for its
"standi ng" (see Section 120.56, Florida Statutes), that "use of
the term 'acupuncture physician' nmay | ead patients of nedica
(and presunmably osteopathic) doctors (e.g. allopathic and

ost eopat hi ¢ physicians are the terns used in the Florida
Statutes) to believe that an acupuncturist is a professional
licensed as a physician by the State of Florida"; that "m suse

of the term'physician' will lead the public to believe that

when they visit an acupuncturist they are being treated by a



heal th care provider who has obtained a | evel of training and
experience that |licensees of the Board of Acupuncture have not
obt ai ned"; and that "FMA has an interest in "assuring that
patients are not msled into believing that they are being
treated by a licensed Florida physician” and an interest in
ensuring that use of the title "physician" by others woul d not
"dimnish the additional tinme and capital expended by all opathic
(and presunmably osteopathic) physicians in acquiring this
additional training and in neeting the requirenments for
I'icensure under their (respective professional) practice
Act(s)." (Material in parentheses has been inferred by the
under si gned.) FAPA adopts this reasoning.

17. Petitioners further assert that the challenged rule is
invalid, pursuant to Section 120.56(3), Florida Statutes,
because only the Legislature may pronul gate the definition set
forth in the challenged rule; because Section 457.102, Florida
Statutes, is a list of definitions, and no rul emaki ng authority
was contained in the statute at the tine the rule was
promul gat ed; and because Section 457.104, Florida Statutes,
provides the Board authority only to adopt rules to "inpl enent
provi sions of this chapter conferring duties upon it" and there
were no duties conferred in Section 457.102, Florida Statutes,

at the time the rule was pronul gated. ?



18. Petitioner has the obligation to go forward and the
burden to prove the invalidity of an existing rule. However,
before the nerits of validity vel non of the challenged rule may
be addressed, the threshold of "standi ng" nust be crossed.

19. Standing of Respondent is axiomatic. (See Finding of
Fact 2.) Standing of FSOVA is clearly established, in that al
of its nmenbership is affected by the rule and subject to
di scipline by the Board. (See Finding of Fact 5.)

20. In examning FMA's and FAPA's "standi ng" herein, there
is no issue concerning their statuses as professiona
associations. The lawis well-settled that duly-constituted
pr of essi onal associ ations are "persons” who nay chal | enge
exi sting and proposed rules. What is at issue is whether these
pr of essi onal associ ati ons have standing in relationship to the
rul e chal | enged.

21. "Acupuncture" is a formof primary health care as
broadly described within Section 457.102 (1), Florida Statutes,
and subject to and "as defined by board rule.™

22. Section 457.102(2), Florida Statutes, defines an
"acupuncturist” as a person licensed as provided in Chapter 457,
Florida Statutes, to practice acupuncture as a primary health
care provider.

23. Section 457.118, Florida Statutes, prohibits Chapter

457, Florida Statutes, which relates to and governs the practice

10



of acupuncture, from being construed so as to expand or limt
the scope of any health care professional |icensed under either
Chapter 458 or Chapter 459, Florida Statutes, "as such scope of
practice is defined by statute or rule.”

24. "Physician assistants" are governed by Chapters 458
and 459, Florida Statutes. Sections 458.347 and 459. 022,
Fl ori da Statutes.

25. Allopathic physicians, be they called by the public,
"al | opat hi ¢ physicians,"” "nedical physicians,"” "nedi cal

doctors,” or just "physicians," are licensed under, and gover ned
by, Chapter 458, Florida Statutes. Despite FMA's Proposed Fi nal
Order referring to both allopathic and osteopat hi c physicians as
"doctors,"® Chapter 458, Florida Statutes, only recognizes the
term "physicians."” Section 458.305(4), Florida Statutes.
Al'l opat hi ¢ physicians are regul ated by the Board of Medicine.
Sections 458.305(1) and (4) and 458. 307, Florida Statutes.
Chapter 458, Florida Statutes, exenpts themfromregul ati on by
any ot her professional statutory schene, including but not
limted to the Board of Acupuncture; Chapter 457, Florida
Statutes; and rules promul gated thereunder. Section 458. 303,
Fl ori da Stat utes.

26. Osteopathic physicians, apparently never called

anyt hi ng ot her than "osteopathic physicians,"” by both the public

and Chapter 459, Florida Statutes, are |licensed under, and

11



governed by, Chapter 459, Florida Statutes. They are regul ated
by the Board of Osteopathic Medicine. Sections 459.003(1) and
(4) and 459.004, Florida Statutes. That statutory schene
exenpts themfromregul ati on by any ot her professional statutory
schene, including but not limted to the Board of Acupuncture;
Chapter 457, Florida Statutes; and rul es promul gated thereunder.
Section 459.002, Florida Statutes.

27. No licensed Florida "physician," defined at Section
458. 305(4), Florida Statutes, as one governed by that Chapter
and the Board of Medicine, is governed by the chall enged rule.
No |licensed Florida "osteopathic physician," defined at Section
459.003(4), Florida Statutes, is governed by the challenged
rule. No "physician's assistant,” permtted at Sections 458. 347
and 459.022, Florida Statutes, is governed by the chall enged
rule; and no stipul ated nmenber of FMA is governed by the
chal | enged rul e.

28. Although it was stipulated that FMA i s organi zed and
mai ntai ned for the benefit of nenber all opaths and osteopat hs,
there is no evidence to the effect that either profession, as
defined and reqgul ated by Chapters 458 or 459, Florida Statutes,
respectively, is in any way inpacted-upon by Rul e 64B1-3.001(6),
Fl orida Adm nistrative Code. There also is no evidence that

physi ci ans assi stants, be they nmenbers of FAPA or not, are

i npacted by the rule. Indeed, these professions are insulated

12



fromany direct inposition of the rule by Chapters 457, 458, and
459, Florida Statutes.

29. Although FMA asserts in its Proposed Final Oder that
"[wWithout a doubt, allopathic physicians receive a higher |evel
of training than do acupuncturists,” no evidence to that effect
was presented in this case, and no evidence was presented
conparing the education, training, and experience of allopaths,
ost eopat hs, physicians' assistants, and acupuncturi sts.

However, conparison of Sections 457.105, 458.311-458.318, and
459. 0055-459. 008, Florida Statutes, clearly denonstrates that
there are nore stringent requirenents for licensure of allopaths
and osteopaths than for acupuncturists.

30. The evolution of the case | aw on standi ng nust be
exanmned with regard to FMA's and FAPA' s relationship to this
particul ar rul e now chal | enged.

31. In Florida Medical Ass'n., Inc., et al. v. Dept. of

Prof essi onal Regul ation, Bd. of Optonetry, et al., 426 So. 2d

1112 (Fla. 1st DCA 1983), a determ nation that FMA had standi ng
was predicated on "economic injury” to physicians (particularly
opt hnol ogi sts) |icensed under Chapter 458, Florida Statutes, by
an Optonetry Board rule permtting optonetrists |icensed under
Chapter 463, Florida Statutes, to provide treatnent involving
prescription and use of "legend (or schedul ed) drugs" to

patients who otherw se would be required to obtain such

13



treatment from physicians. "Standing" then required a show ng
that (1) Petitioner would suffer injury in fact of sufficient
imediacy to entitle it to hearing, and that (2) Petitioner's
substantial injury was of the type or nature the proceedi ng was
designed to protect in challenging the proposed rule. In short,
the proposed rule had to be within the "zone of interest" of
physi cians |icensed under other statutes in order for themto
have standing. Therein, however, individual nmenbers of the
petitioner professional association piggybacked the association
regarding "the right to practice nedicine as a val uable property
right, protected by the due process clause.” Although
commenting that FMA had no legally recogni zed interest in being
free fromconpetition, that opinion deliberately I eft unanswered
t he question of whether or not a sufficient injury to support
"standing"” is shown by clains that the rule in question wll
have the effect of |essening the professional respect and esteem
of physicians in the public eye. It also opened the door to
consider the Constitution and other statutes beyond the severa
prof essi onal practice Acts when determ ning standi ng. The case,
when tried on the nerits, resulted in invalidation of the
chal | enged Board of Optonetry rule, and the appell ate deci sion
contai ns | anguage, later receded from to the effect that
standi ng may be affected by the correctness of the challenger's

position on the nerits. Bd. of Optonetry v. Florida Mdica

14



Ass'n., Inc., et al., 463 So. 2d 1213 (Fla. 1st DCA 1985), pet.

rev. denied 475 So. 2d 693 (Fla. 1985).

32. In the case at bar, it is hard to fathom how t he
i ncome of allopaths, osteopaths, and physicians' assistants
woul d be threatened by the challenged rule now No show ng was
made that the nine years-old rule has had, or will have,
injurious effect in fact or injury of inmmedi acy, nor was it
shown that any unasserted injury is of the type or nature which

t hese proceedings are designed to protect. See Agrico Chem cal

Co. v. Dept. of Environnental Regulation, et al., 406 So. 2d 478

(Fla. 2nd DCA 1981).

33. In Bd. of Optonetry v. Florida Soc. of Opthal nol ogy,

538 So. 2d 878 (Fla. 1st DCA 1989), the First District Court of
Appeal reversed a finding of standing it had declared existed in

Fl ori da Soc. of Opthal nol ogy; Florida Medical Ass'n., Inc., et

al v. Bd. of Optonetry, 532 So. 2d 1279, (Fla. 1st DCA 1988).

Revi ewi ng sone explicit and hel pful findings of fact made by the

hearing officer, the court specifically made a | ack of standing

determ nati on agai nst FMA's and the Society of Opthnol ogy's
assertion that they were "authorized to represent their

patients' rights,” thus rejecting a trend toward " Good
Samaritan" standing on behalf of patients or the public at |arge
by professional associations. The court also clearly ruled that

it was legally insufficient to predicate standing solely upon

15



t he basis of overlapping health care practices or a continuing
general interest in the quality of care to the public and nutual
patients. Rather, direct injury in fact or of sufficient
i mredi acy and reality to petitioners had to be denonstrated.
Mor eover, because the challengers were not subject to the rule,
t hey could not predicate standing on the notion that the
application of the challenged rule would prevent or obstruct
their own professional practices. The case also clearly held
that standing is not predicated on a challenger's ability to
prevail on the merits of the rule challenge, and foreshadowed
the | ater holdings that mere economc interest or loss for the
chal l enger as a result of the rule is insufficient to invoke
standing in a rule challenge and that persons not subject to a
rul e have no standing to challenge that rule unless standing is
sonehow devol ved froma statute providing "exclusive territory"
to the chal l enger.?

34. Herein, except for the specul ation that use of the
term "acupuncture physician”™ will "dimnish (deval ue) the
addi tional (education, training, and experience,) tine and
capital expended by all opathic physicians" (material in
par ent heses has been inferred by the undersigned), FMA has only
directly alleged a "Good Sanmaritan” argunent of wanting the best
for Florida citizens and not wanting patients to confuse, to the

patients' detrinment, the terns, "physician" and "physician's

16



assistant” in Chapter 458, Florida Statutes; "osteopathic
physi cian,” and "physician's assistant” in Chapter 459, Florida
Statutes, and "acupuncture physician,” in the challenged rule.
Petitioners assert that a technical deficiency exists as to
acupuncturists, and therefore, a potential harmexists as to
patients, but this was not denonstrated by evidence.

35. In 1993, the Florida Optonetric Association chall enged
a rule of the Board of Medicine. The Board filed a notion to
dism ss the association, alleging that it |acked standing to
chal l enge a rule of the Board of Medicine. The association was
di sm ssed, and that dism ssal was affirmed purely because the
chal l engers (optonetrists, their association, and a nurses'
associ ation) were not regul ated by, or subject to, rules or

di scipline of the Board of Medicine. Florida Bd. of Optonetry

v. Florida Bd. of Medicine, 616 So. 2d 581 (Fla. 1st DCA 1993).

Herein, the Board of Acupuncture, joined by FSOVA, urges this
very narrow interpretation of the standi ng necessary to
chal l enge any of its rules, including the one at bar. They
assert that only acupuncturists may legally challenge a Board of
Acupuncture rule.

36. Both proponents and opponents of the rule challenged

herein have cited Dept. of Professional Regul ation, Bd. of

Dentistry v. Florida Dental Hygienist Ass'n., Inc., 612 So. 2d

646 (Fla. 1st DCA 1993), and the recent case of Florida Mdical
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Ass'n. Inc., v. Board of Podiatric Medicine, DOAH Case No.

99-4167RP (Final O der Decenber 30, 1999), reversed in part in

Bd. of Podiatric Medicine v. Florida Medical Ass'n. Inc., 779

So. 2d 658 (Fla. 1st DCA 2001). These cases and Fl orida Medi cal

Ass'n. Inc., et al. v. Dept. of Health, Florida Bd. of Nursing,

DOAH Case No. 99-5337RP, cited supra, Finding of Fact 3, are
wort hy of discussion at this point. Together, they present sone
fine distinctions in the case |law sufficient to resolve the

i ssue of standing in the instant case.

37. The Florida Dental Hygienist Ass'n, Inc., case

i nvol ved a chal l enge by dental hygienists to a proposed rule

whi ch woul d have all owed dental hygienists with | ess educati onal
training (based on the incorporation of a category of dental
hygi ene schools into the licensing Act) to apply for licensing
in Florida. The court held,

By allow ng unqualified persons to
enter the field, the proposed rul e changes
tend to dimnish the value of the additional
time and capital expended by the hygienists
in order to neet the higher educational and
trai ning standards required under existing
| aw. Thus, those hygienists who are already
qualified, licensed and practicing in
Fl orida have a sufficient interest in
mai ntai ning the |l evels of education and
conpetence required for licensing to afford
t hem standing to chal |l enge an unaut hori zed
encroachnent upon their practice.

38. The dental hygienists case is distinguishable fromthe

one at bar for a nunber of reasons. First, it differs
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significantly because therein, the challenging dental hygienists
were |icensed by, and subject to discipline by, the sane Board
as had pronulgated the rule, and the chal |l engi ng dent al

hygi eni sts were already |icensed and practicing in Florida.
Their concern was with the integrity of their own profession and
| icenses under existing |aw, versus changes to be effected by
the proposed rule. Also, the First District Court of Appeal
stated nost enphatically therein that economc interest is not
sufficient to confer standing of third parties (persons outside
the practice Act) unless a statute contenpl ates consi deration of
such interests. Therein, the dental hygienists were found to
have standing to challenge the rule because the challenged rule

woul d have the effect of opening their profession of dental

hygi ene to persons of |esser qualifications. Likew se, the
court took into consideration that dental hygienists were
enpl oyed al nost exclusively by dentists and therefore the
majority of dental hygienists were subject to dentists
enpl oynent control. Dentists were also |icensed and subject to
di scipline by the same Board as had promnul gated the chal | enged
rule. Under these circunstances, the dental hygi enists who were
al ready |icensed were "substantially affected" by the rule.

39. Herein, there was no show ng that any nenber of FMA or
FAPA is already a |licensed acupuncturi st or otherw se subject to

the Board of Acupuncture which pronulgated this rule.
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40. On the nerits, the Final Order in Florida Mdical

Ass'n., Inc., et al. v. Dept. of Health, Florida Bd. of

Nursing, et al., DOAH Case No. 99-5337RP, supra., determ ned

that the | egend drugs prescription statute precluded a Board of
Nur sing rul e which would have permtted Advanced Regi stered
Nurse Practitioners to prescribe | egend drugs. In determning
that FMA and ot her petitioners not subject to the Board of
Nursing's rules or discipline had standing to chall enge the
rule, the Adm nistrative Law Judge considered the rule
chal I enged, the challenged rule in relation to the statutes
applicable to the chall engi ng physicians, the challenged rule in
relation to the statutes applicable to the Board of Nursing, and
the challenged rule in relation to i ndependent statutes dealing
specifically with the subject matter of |egend drugs. Having
done so, he determ ned that FMA had standing to chall enge the
Board of Nursing rule, despite the different practice Acts
applying to nurses, allopaths, and osteopaths, because the
several practice Acts and the challenged rule itself
contenplated a rol e of oversight of Advanced Regi stered Nurse
Practitioners by both allopathic and osteopathic physicians and
this oversight role was both real and i medi ate. Hi's approach
i's anal ogous to the dental hygienists case, and |ikewi se is

di stingui shable fromthe case at bar. Herein, no statute of

"exclusive territory"” (such as the | egend drug statute) has been
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shown to contenpl ate standi ng by all opaths, osteopaths,
physi ci ans assistants, FMA, or FAPA. Neither association, nor
any nenber thereof, has an oversight role as to acupuncturists.

41. In Florida Medical Ass'n. Inc., v. Bd. of Podiatric

Medi ci ne, DOAH Case No. 99-4167RP (Final O der Decenber 30,

1999), reversed on the nerits in Bd. of Podiatric Medicine v.

Florida Medical Ass'n., Inc., 779 So. 2d 658 (Fla. 1st DCA

2001), the Adm nistrative Law Judge determ ned that FMA had
standing to chall enge a proposed rule of the Board of Podiatric
Medi ci ne because the definition within the proposed rule
expanded podi atrists' scope of practice into an area of the
human | eg reserved exclusively for allopathic and osteopathic
physi cians. The Final O der invalidated the proposed rule. On
appeal, the First District Court of Appeal reversed the Fina
Order's determination on the nmerits, by holding that the
proposed rule was valid. The decision did not discuss the
standi ng i ssue, which FMA and FAPA assert herein had been
extensively briefed before that appellate court. FMA and FAPA
further assert that by its silence on the standing issue, the
First District Court of Appeal inplicitly acquiesced in the
Adm ni strative Law Judge's conclusion that FMA had standing to
chal l enge the rules of a Board which does not regul ate nenbers
of the association, and that same should be the grounds of

determ ning Petitioners' standing in the instant case.
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42. The undersi gned does not concur. There is no standard
of case interpretation that permts the inference that
Petitioners assert. Also, it was reasonable to suppose that
until the Board of Podiatry rule defining "leg" expanded the
statutory definition thereof fromthe area strictly bel ow the
knee to include the area above the knee, the area above the knee
was, by law, the exclusive statutory territory of allopaths and
osteopaths. Certainly, the Adm nistrative Law Judge in that
case saw a distinction between the concept of an "excl usive
statutory territory" of allopaths and osteopaths based on what
was not included in the podiatry statute's bounds of podiatry
practice, which concept previous courts have used to uphold
chal I engers' standings, and the concept of nere overl appi ng of
the traditional practice of nedicine into a body part al so
treated by another type of health care provider, such as a |l eg
or an eye, which latter concept previous courts have ruled wl|l
not support standing to challenge a rule. However, that
di stinction apparently did not sway the appellate court on the
merits, and that distinction sinply does not exist in the case
at bar. No "exclusive territory" statute has been presented
herein for purposes of determining FMA's and FAPA s standi ng.

43. The undersi gned shares the concerns of the
Admi ni strative Law Judge in the podiatrists case that Florida's

narrow ng view of "standi ng" ensures that only persons governed
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by a rule may chal |l enge that rule but never will challenge it.
Li kewi se, there may be excellent grounds to invalidate this
chal l enged rule, but the case lawis now clear that the nerits
of a rule challenge may not even be considered if standi ng does
not exi st.

44. Specul ative econonmic | oss alone will not create
standi ng, and al though the case | aw | eaves open the possibility
that | oss of esteemin the eyes of the public for allopaths and
osteopaths if nore professions assune the title of "physician"
may be considered in relationship to the standing issue, that
theory is too renote and wi thout any evidentiary support herein.
Mor eover, "l oss of esteemt of another profession does not
constitute a real or imediate injury in fact. Al though the
effect or inpact of the challenged rule itself and of the
challenged rule in relation to other statutes may be consi dered
in determ ning standing, that has been done here and is not
hel pful to Petitioners. A denonstration of overl apping
practices based solely on body parts or patients wll not
support a finding of standing. Neither challenger nor their
respective nenbershi ps are subject in any way to the chall enged
rule; the rule contenplates no invol venent or oversight by
ei ther chall enger of any acupuncturist or of acupuncturists over
them The chall engers have alleged a proprietary or exclusive

interest in the word, "physician," but Respondents point out
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that the word, "physician,” is not a strictly statutory term any
nore than "l eg" and that "physician" has nmany neani ngs in conmon
usage. Likew se, Petitioners have pointed to no statute that
currently confers or fornerly conferred an area of practice
exclusive to thensel ves which this rule invades.

45. Under the controlling case | aw, standing cannot exi st
on any theory that the challengers derive standing from
representation of their patients, potential patients, or
patients nutual to acupuncturists. In so saying, the
under si gned has not overl ooked the possibility of a continuum of
care being provided by allopaths and osteopaths for persons
previously m streated by another health care professional, which
t heory was di scussed by the Admi nistrative Law Judge in the
podi atri sts' case. There just is no evidence herein to find
that m streatnent of patients by acupuncturists will now occur
as aresult of this rule, just as there is no evidence herein
that this very old rule will sonehow now i medi ately cause
confusi on anong potential patients as to which variety of
primary health care provider they should enpl oy.

46. FMA and FAPA have not borne their burden to establish
standing to challenge this rule. Having made this
determnation, it is not necessary to address the validity vel

non of the rule itself.
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ORDER

Petitioner, Florida Medical Association, Inc., and
I ntervenor, Florida Association of Physicians Assistants, are
wi t hout standing to challenge existing Rule 64B1-3.001(6),
Florida Adm nistrative Code, and the challenge is accordingly
di sm ssed.

DONE AND ORDERED this 23rd day of August, 2001, in

Tal | ahassee, Leon County, Florida.

ELLA JANE P. DAVIS

Adm ni strative Law Judge

D vision of Adm nistrative Hearings
The DeSoto Buil ding

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675  SUNCOM 278-9675
Fax Filing (850) 921-6847

wwwv. doah. state. fl.us

Filed wwth the Cerk of the
D vision of Adm nistrative Hearings
this 23rd day of August, 2001.

ENDNOTES

1/ No legislative history was presented to validate this
statenment. Even if a legislative history had been presented,
the statenent is, at best, nerely sonmeone's opinion of what the
statute neans. Wtnesses do not interpret the |aw, and

sti pul ati ons on what the words of a statute nean are neither
useful nor binding in these proceedi ngs.

Statutes "speak for thenselves.™
This statute does not informthe reader what "A P." neans.
The Legi slature could have intended it to mean an educati onal

degree conferred. It is noted that "D.OM" is used in the sane
sub-section; that "D.OM" comonly refers to a "Doctor of
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Ost eopat hi ¢ Medi ci ne" degree and i s recogni zed as such for

pur poses of Chapter 459, Florida Statutes, at Section

459. 003(5), Florida Statutes. However, fromthe context of
Section 457.116(1)(b), Florida Statutes, "D.OM" as used in
that statute could just as easily be neant to refer to "Doctor
of Oriental Medicine" or sonething else. Likew se, the
Legi sl ature could have intended "A.P." to mean "acupuncture
practitioner,” "acupuncture professional," or "acupuncture
provider," just as well as "acupuncture physician." More

i kely, Section 457.116(1)(b), nmeans exactly what it says, that
persons not |icensed under that Chapter are prohibited from
using the term"A P." because the termitself is subject to

m si nterpretation.

2/ The assertion that only the Legislature may pronul gate the
definition is clear enough, but as to Petitioners' other
assertions, the undersigned antici pated sone di scussion or |egal
argunment based on the content of these statutes at the tine the
rul e was pronul gated (1984) or nost recently anmended (1992) or
sone argunent based on the requirenents of subsequent

i ndependent | egislation requiring those agenci es/boards, which
retained existing rules after certain dates, to justify the
retention of those existing rules at a legislative conmttee
review, of sorts. However, no party briefed such an argunent,
and the undersigned therefore elects to take the statutes and
rule "as we find thenf as of the date of hearing.

That being the case, the undersigned concl udes that
Petitioner's argunment on the nerits was intended to suggest that
Sections 457.102 and 457.104 are insufficient grants of rule-
maki ng authority to enact the challenged rule and that no duties
"to be inplenmented" are contained in Section 457.102, which
Petitioner asserts constitutes only a list of definitions.

3/ The Proposed Final Oder inadvertently used the comobn usage
terms "doctors” and "nedical doctors.” Allopaths nost often
obtain the educational degree of "MD.," synbolizing "Medical
Doctor," and osteopat hs nost often obtain an educati onal degree
of "D.O.," synbolizing Doctor of Osteopathy,” or "D.OM,"
synbol i zi ng "Doctor of Osteopathic Medicine."

4/ Prior to this case, the prescription of |egend drugs had
been limted to allopathic and osteopathic physicians, within
whose practice Acts the opthnol ogi sts whom FMA and the Soci ety
represented operated their practices. However, in this case,
the chall enged rul e was pronul gated to inplenment a new statutory
anendnent permtting optonetrists to use | egend drugs.
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COPI ES FURNI SHED,

Wl liamH Buckhalt, Executive Director
Board of Acupuncture

Department of Health

4052 Bal d Cypress Wy

Tal | ahassee, Florida 32399-1701

Theodore M Henderson, Agency Oerk
Department of Health

4052 Bal d Cypress Way, Bin A02

Tal | ahassee, Florida 32399-1701

WIlliamW Large, General Counsel
Department of Health

4052 Bald Cypress Way, Bin A02
Tal | ahassee, Florida 32399-1701

Thomas W Brooks, Esquire
Meyer & Brooks, P.A

2544 Bl ai rstone Pines Drive
Post O fice Box 1547

Tal | ahassee, Florida 32302

Bar bara Rockhi |l Edwards, Esquire
Departnent of Legal Affairs

The Capitol, Plaza Level 01

Tal | ahassee, Florida 32399-1050

John M Knight, Esquire
Francesca Plendl, Esquire
113 East Col | ege Avenue

Tal | ahassee, Florida 32301

St ephen Marc Sl epin, Esquire

Sl epin and Sl epin

1203 Governor's Square Boul evard
Magnolia Centre I, Suite 102

Tal | ahassee, Florida 32301-2684
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NOTI CE OF RIGHT TO JUDI Cl AL REVI EW

A party who is adversely affected by this Final Oder is
entitled to judicial review pursuant to Section 120.68, Florida
Statutes. Review proceedings are governed by the Florida rules
of Appell ate Procedure. Such proceedi ngs are comrenced by
filing one copy of a notice of appeal with the Cerk of the
Division of Adm nistrative Hearings and a second copy,
acconpanied by filing fees prescribed by law, with the D strict
Court of Appeal, First District, or with the District Court of
Appeal in the Appellate District where the party resides. The
noti ce of appeal nust be filed within 30 days of rendition of

t he order to be revi ewed.
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